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STATEMENT OF SUBJECT MATTER 

AND APPELLATE JURISDICTION 

The Superior Court of the Virgin Islands had jurisdiction over this matter

and the parties pursuant to title 4, section 76(a) of the Virgin Islands Code.  The

Superior Court entered its Memorandum Decision, Order and Judgment, a final

order, on October 23, 2019, which disposed of all claims between the parties. 

The Notice of Appeal was filed at the Supreme Court on November 20,

2019.  The Supreme Court of the Virgin Islands has “jurisdiction over all appeals

arising from . . . final orders of the Superior Court . . .”  V.I. CODE ANN. Tit. 4,

§ 32(a).  Therefore, this Court has jurisdiction over this appeal.
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STATEMENT OF ISSUES PRESENTED 

AND STANDARDS OF REVIEW

Issues Presented 

Whether the trial court committed reversible error in ordering the prevailing

party to pay the non-prevailing party's attorney's fees and costs while failing to

allow the prevailing party indemnification of his attorney's fees and costs from the

non-prevailing party.  

Standards of Review 

The Court has stated that its: 

. . . review of the trial court's application of law is plenary, while
findings of fact are reviewed for clear error. Issues raised by an
appellant for the first time on appeal are reviewed for plain error. Id.

In applying this standard, “this Court must find (1) an error, (2) that is
plain, and (3) that it affected substantial rights.” Freeman v. People,
61 V.I. 537, 544 (V.I. 2014) (citing Jackson-Flavius v. People, 57 V.I.
716, 721 (V.I. 2012)). If we determine the error meets these
requirements, this Court may grant relief if we deem the error one
which seriously affects the fairness, integrity, or public reputation of
the judicial proceedings. Id.

Frett v. People of the V.I., No. 2015-0082, 2017 V.I. Supreme LEXIS 12, at *5-6

(V.I. Feb. 22, 2017).  

Challenges to the sufficiency of the evidence presented at trial require all

reasonable inferences to support the verdict. See Heyliger v. People, No. 2013-

0147, 2017 V.I. Supreme LEXIS 9, at *6 (V.I. Feb. 9, 2017). 
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Statement of Prior and Related Proceedings

Pursuant to V.I. S.Ct. R. 22(a)(3)(i), Dwight Smith states that this case has

not previously been before the Supreme Court of the Virgin Islands.  Dwight Smith

is not aware of any other completed, pending or about to be filed case, before this

or any other court or agency, that is in any way related.  
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STATEMENT OF THE CASE 

Nature of the Case and Procedural History 

Dwight Smith (“Smith”) filed an action for debt case against Kathy

McLaughlin (“McLaughlin”).  McLaughlin filed a counter-suit against Smith.  The

two cases were consolidated and proceeded accordingly.  

Trial: A bench trial was scheduled for May 11, 2017, however, McLaughlin

did not appear.  The bench trial was re-scheduled for May 19, 2017, at which time

both parties appeared and were heard.  

Judgment: In an October 23, 2019 Memorandum Decision, Judgment and

Order, the trial court entered Judgment in favor of Smith in the amount of One

Thousand, Two Hundred Seventy-One Dollars and 15/100 ($1,271.15), plus post-

judgment interest and ordered that Smith shall bear McLaughlin's attorney's fees

and costs.  

Relevant Facts 

Smith is the sole proprietor of Dwight's Towing and Dwights Auto Repairs,

a towing and vehicle repair business on St. John, U.S. Virgin Islands.  At the time

of trial Smith's repair business had been in operation for approximately twenty-five

(25) years and his towing business for approximately ten (10) years. (Id.)

McLaughlin is the sole shareholder of Island Getaways, Inc., a U.S. Virgin Islands

corporation that operates a villa rental business. (Id.)  
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On May 23, 2009, McLaughlin was driving a 2001 Toyota 4Runner when

she became involved in an automobile accident on Centerline Road, Estate

Bordeaux, St. John. (Id.)  The other driver was operating a rental vehicle on the

wrong side of the road and collided with McLaughlin's vehicle, rendering it

inoperable. (Id.)  Ultimately, the other driver was found to be at fault. (Id.)  The

rental company reimbursed McLaughlin eight thousand five hundred dollars

($8,500.00) for the damages to her vehicle. (Id.)  

On May 23, 2009, following the accident, McLaughlin contacted Smith to

tow the vehicle from the scene of the accident to her home. (Id.)  McLaughlin paid

Smith one hundred twenty dollars ($120.00) for his towing services. (Id.)  

On May 29, 2009, McLaughlin rented a vehicle from Denzil Clyne Jeep &

Car Rental; she needed a vehicle to transport her villa guests. (Id.)  McLaughlin

had solicited two (2) bids for the repair of her vehicle. (Id.)  Smith provided the

lower estimate, in the amount of Eight Thousand Seven Hundred Ninety-Five

Dollars ($8,795.00), with the qualification that he would not know the full extent

of the damage until he disassembled her vehicle. (Id. at 3.)  Smith estimated that

the vehicle would be ready in three (3) weeks. (Id.)  

On June 29, 2009, Smith towed the vehicle from McLaughlin's residence.

(Id.)  He also ordered the parts necessary to repair the vehicle. (Id.)  However,

Smith encountered numerous delays, including in receiving the correct parts, in
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waiting for parts during carnival and in waiting for assistance from other experts.

(Id. at 3-4.)  On July 20, 2009, August 3, 2009, and August 31, 2009, McLaughlin

enquired about the status of her vehicle. (Id.)  On the first two occasions

McLaughlin's vehicle was not ready due to missing parts. (Id.)  However, on

August 31, 2009, Smith told McLaughlin that her vehicle would be ready by

September 4, 2009. (Id.)  On September 5, 2009, September 7, 2009, and

September 12, 2009, McLaughlin enquired concerning the status of her vehicle.

(Id.)  On September 12, 2009, Smith told McLaughlin that it would be ready by

September 16, 2009. (Id.)  

On September 16, 2009, McLaughlin caused Nancy D'Anna, Esq., to contact

Smith and enquire about the status of the vehicle. (Id.)  In response Smith said that

that it would be ready by September 22, 2009. (Id.)  This was memorialized in a

handwritten note draft by Smith. (Id. at 4.)  A part that had been ordered for

McLaughlin's vehicle was still missing. (Id.)  Therefore, it could not be installed

even though Smith had contracted with Brian Hunt to perform the installation. (Id.)

On September 21, 2009, Smith provided McLaughlin with an additional estimate

in the amount of Six Hundred Fifty Dollars ($650.00), making the total estimate

thus far Nine Thousand Four Hundred Forty-Five Dollars ($9,445.00). (Id.)  

On September 29, 2009, McLaughlin went to Smith place of business with

two Virgin Islands Police Department (“VIPD”) officers. (Id.)  McLaughlin was
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unable to forcibly remove the vehicle at that time, however, Smith did say that the

vehicle would be ready by October 3, 2009. (Id.)  Smith also agreed to pay for

McLaughlin's rental vehicle from that date until he delivered her vehicle on

October 3, 2009. (Id.)  

On September 30, 2009, in violation of the parties' agreement, McLaughlin

returned to Smith's place of business with a different VIPD officer. (Id.)  This time

McLaughlin was successful in forcibly removing her vehicle from Smith's

possession (Id.)  McLaughlin had her vehicle towed away which, at that time, was

only partially repaired and had several of the parts that Smith had ordered to repair

the vehicle in the backseat. (Id.)  McLaughlin did not pay Smith for any of the

parts or labour expended on repairing her vehicle up to that point. (Id.)

McLaughlin had the repairs completed elsewhere. (Id.)  
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SUMMARY OF ARGUMENT 

The United States Virgin Islands is the only jurisdiction in the country that

has adopted a blanket exception to the American Rule.  Title 5, section 541 of the

Virgin Islands Code provides that “there shall be allowed to the prevailing party”

sums to indemnify against attorney's fees and costs. See 5 V.I.C. § 541(a)-(b).  The

trial court found Dwight Smith to be the prevailing party below.  Yet the trial court

also ordered him to pay the non-prevailing party's attorney's fees and costs.  The

trial court's order is in stark violation of title 5, section 541, wholly unjustified and

must be reversed.  
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ARGUMENT 

The trial court committed plain error in ordering the prevailing party, Smith,

to pay the non-prevailing party, McLaughlin, attorney's fees and costs.  The portion

of the trial court's Memorandum Decision and Judgment directing Smith to pay

McLaughlin's attorney's fees and costs must be vacated, reversed and remanded

with instructions for the trial court to follow the clear language of title 5, section

541 of the Virgin Islands Code, which allows Smith to seek indemnification from

McLaughlin for his attorney's fees and costs.  

Title 5, section 541 of the Virgin Islands Code provides, in pertinent part: 

(b) The measure and mode of compensation of attorneys shall be left
to the agreement, express or implied, of the parties; but there shall be
allowed to the prevailing party in the judgment such sums as the
court in its discretion may fix by way of indemnity for his attorney's
fees in maintaining the action or defenses thereto . . . 

5 V.I.C. § 541(b).  Directing the prevailing party to pay the non-prevailing party's

attorney's fees and costs directly violates the plain language of section 541(b).  “A

plain reading of the statute indicates that all three elements (prevailing party, non-

personal injury suit, and non-frivolous) are required for the court to invoke its

discretion.” Rohn v. Daily News Publ'g Co., 19 V.I. Super 176, at *8 (V.I. Super.

Ct. 2019).  One of the costs that a party is entitled to recover is “[a]ttorney's fees as

provided in subsection (b)” of title 5, section 541. 5 V.I.C. § 541(a)(6).  The trial

court entered “Judgment in favor of Plaintiff Dwight Smith” on October 23, 2019.
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Yet in that same Judgment the trial court ordered “that Plaintiff shall bear

Defendant's attorneys' fees and costs[.]” (Id.)  The trial court committed plain error

and must be reversed.  

“[O]nly a successful [litigant] may result in an award of indemnification for

costs[.]” Bryan v. Fawkes, 2017 V.I. LEXIS 61, at *11 (V.I. Super. Ct. April 20,

2017).  A bench trial was initially scheduled for May 11, 2017. (J.A. at

00/Transcript at 2.)  McLaughlin requested a continuance, which request was

denied.  Accordingly, McLaughlin chose not to appear for trial.  This was the

second time in two years that McLaughlin sought a continuance when trial was

imminent.  According, Smith requested that a default judgment be entered against

McLaughlin. (Id.)  Instead, the court rescheduled the trial and awarded Smith his

costs and attorney's fees in preparing for the May 11, 2017, trial date.  The trial

was rescheduled to May 19, 2017.  Although Smith submitted a Verified Bill of

Costs and a Motion for Costs and Attorney's Fees detailing the costs and 13.6

hours that were spent preparing for the May 11, 2017 trial, the court awarded

Smith, the trial court's October 23, 2019 Order awarded Smith a mere 1.2 hours

without any explanation for the drastic reduction in attorney's fees.  The trial court

erred in reducing the award to Smith without explanation for any of the reductions

made. See Slack v. Slack, 2019 V.I. 28, at *3 (V.I. Aug. 15, 2019) (quoting Slack v.

Slack, 69 V.I. 567, 571-72 (V.I. 2018)).  
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Following the May 19, 2017, bench trial, the trial court rendered a written

Memorandum Decision, Order and Judgment.  The trial court declared Smith the

prevailing party.  Judgment was entered in favor of Smith in the amount of One

Thousand Two Hundred Seventy-One Dollars and 15/100 ($1,271.15). (Id.)

Accordingly, pursuant to section 541, Smith is entitled to an award of attorney's

fees and costs.  “[S]tatutes that award attorney's fees to a prevailing party are

exceptions to the 'American Rule' that each litigant 'bear [his] own attorney's fees.'”

Astrue v. Ratliff, 130 S. Ct. 2521, 177 L.Ed.2d 91, 560 U.S. 586, 591 (2010) (citing

Buckhannon Board & Care Home, Inc. v. West Virginia Dept. of Health and

Human Resources, 532 U.S. 598, 603, 121 S.Ct. 1835, 149 L.Ed.2d 855 (2001));

see also Kalloo v. Estate of Small, (V.I. 2015) (“section 541 serves as an exception

to the 'American Rule').  “Most jurisdictions in the United States employ the

American Rule, under which each party to a lawsuit bears responsibility for its

own attorney's fees unless provided otherwise by statute.” Rohn, 19 V.I. Super at

*7 (citing Hansen v. Bryan, 68 V.I. 603, 613 (V.I. 2018) (recognizing 'the Virgin

Islands [as] the only jurisdiction in the United States that has abrogated the

'American Rule'); Kalloo, 62 V.I. at 579 (footnote omitted)(recognizing § 541 as

an exception to the 'American Rule' against shifting fees to the losing party').).  

The Supreme Court “ha[s] long held that the term 'prevailing party' in fee

statutes is a 'term of art' that refers to the prevailing litigant.” Id.  The “usual and
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settled” meaning of “prevailing party” is “prevailing litigant.” Id.  Regardless the

definition of the term “prevailing party,” applied in this case, the designation

clearly belongs to Smith.  

Virgin Islands courts have used a broader definition of “prevailing party,”

one that even encompasses the successful party in a settlement.  Specifically: 

. . . as a rule the prevailing party is considered to be the one in whose
favor a decision or verdict is rendered and a judgment is entered,
Ingvoldstad v. Kings Wharf Enterprises, Inc., 20 V.I. 314 (D.C.V.I.),
aff'd. 734 F.2d 5 (3d Cir. 1983), the term may be construed more
broadly. The test is whether a party has achieved at least some of the
benefits which were sought in the litigation, even if a judgment is not
finally obtained. Id. at 317. . . . 

Melendez v. Rivera, 24 V.I. 63, 65 (V.I. Terr. Ct. 1988). Melendez concerned two

parties who had resolved a case via settlement agreement. Id. at 64.  Yet the

Melendez court found there was a sufficient basis to consider Rivera the prevailing

party for purposes of a title 5, section 541(b) award of attorney's fees. Id. at 66.

Ultimately, the Melendez court considered “objectively, . . . who was more

successful.” Id. at 65; see also Sapphire House Condo. Ass'n v. Harthy Bros., 16

V.I. 564, at *12-13 (Terr. Ct. Dec. 12, 1979) (“the court should look to the need for

the action and whether the prevailing party is successful on the central issue.”).

That standard does not apply to this case because this case was decided by the trial

court and the trial court declared Smith the prevailing party. See Rohn, 19 V.I.

Super 176, at *9 (the court must determine who is the prevailing party).  However,
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even if the Melendez standard applied, Smith remains the prevailing party.  

Both parties sought damages; Smith for his expenses incurred in repairing

the vehicle and McLaughlin for her expenses incurred in not having use of the

vehicle and then completing the repairs elsewhere.  Ultimately, even after

offsetting certain of McLaughlin's expenses, it is McLaughlin who must pay Smith

damages.  There are no other issues between the parties.  Therefore, whether

defined broadly or more narrowly, Smith is the prevailing party.  Yet, in one fell

swoop the trial court deprived Smith of the benefits of being the prevailing party

and eviscerated the protections of title 5, section 541(b).  

The trial court, without explanation and defying the unambiguous intent of

the Legislature of the Virgin Islands, directed the prevailing party to bear the non-

prevailing party's attorney's fees and costs.  On or about November 22, 2019,

McLaughlin filed in the Superior Court of the Virgin Islands a Motion for Award

of Attorney's Fees and Costs seeking Twenty Three Thousand Nine Hundred

Twenty-Three and 33/100 ($23,923.33) in attorney's fees and costs, and pre and

post-judgment interest.  The trial court has effectively turned the fee-shifting

statute on its head.  

In examining a Federal Statute similar to title 5, section 541 of the Virgin

Islands Code, the Supreme Court notes that the purpose of the fee-shifting statute

“is to eliminate for the average person the financial disincentive to challenge
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unreasonable . . . actions.” Astrue, 560 U.S. at 599 (Sotomayor, J., Stevens, J.,

Ginsburg, J., Concurring).  In that case “Congress sought 'to eliminate the barriers

that prohibit small businesses and individuals from securing vindication of their

rights in civil actions and administrative proceedings . . .” Id.  The concurring

opinion of Justice Sotomayor, Justice Stevens and Justice Ginsburg noted that

“[t]he point of an award of attorney's fees, after all, is to enable a prevailing litigant

to pay her attorney.” Id. at 600.  For the Virgin Islands: 

. . . The purpose of 5 V.I.C. § 541 is 'to indemnify the prevailing
party.' Bedford v. Pueblo Supermarkets of St. Thomas, Inc., 18 V.I.
275, 278 (D.V.I. 1981). The reasoning behind the statute 'is that a
party should not have to bear the legal expenses of demonstrating
either that it is not at fault or that it is the victim of another's fault.'
Id.   

Newfound Management Corp., Gen. Partner v. Sewer, 34 F.Supp.2d 305, 318 (V.I.

1999).  The trial court's directive that Smith pay McLaughlin's attorney's fees and

costs strips from Smith the indemnification protection and the Legislature's

determination that he “should not have to bear the legal expense of demonstrating

either that [he] is not at fault or that [he] is the victim of another's fault.” Id.

Instead, Smith is now directed to indemnify McLaughlin in an amount that may be

up to nearly twenty-three times the amount of his award.  There can be no greater

disincentive for an individual or small business person to seek to vindicate his

rights or demonstrate that he is not at fault.  

Fee awards are not intended to be punishment or a finding of fault. Bryan v.
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Fawkes, 2017 V.I. LEXIS 61, at *11 (V.I. Super. Ct. April 20, 2017).

Accordingly, that would be a wholly improper purpose to shift attorney's fees and

costs to the prevailing party under section 541.  Moreover, in this case McLaughlin

was compensated for her expenses and the delays in repairing her vehicle.  In the

trial court's calculations, certain expenses of McLaughlin's were offset against the

award to Smith as compensation for what the trial court characterized as Smith's

“repeated breaches” of the parties' agreements and the resulting “additional costs”

to McLaughlin.  Therefore, McLaughlin was already made whole.  

By making Smith bear McLaughlin's attorney's fees and costs, the trial court

has essentially given McLaughlin a windfall and penalized Smith for seeking to

vindicate his rights.  A prevailing party “should not be deprived of the

indemnification for the costs of litigation afforded by statute to other successful

civil litigants.” Id.  Particularly, as in this case, where there is no basis to do so.

This Court, in accordance with the clear language of title 5, section 541 and its

well-established precedent, is respectfully requested to summarily reverse the trial

court's order that Smith pay McLaughlin's attorney's fees and costs. See, e.g., Van

Lingen v. Davila, 2007 V.I. Supreme LEXIS 5, at *1-2 (V.I. October 29, 2007)

(“Appellant is not a prevailing party in this matter and, therefore, is not entitled to

an award for costs.”); see also Maso v. Morales, 57 V.I. 627, 632 n.6, 2012 V.I.

Supreme LEXIS 83 (V.I. Nov. 21, 2012) (citing Terrell v. Coral World, 55 V.I.
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580, 583-84 (V.I. 2011) for the rule that under section 541, costs are generally only

available to the prevailing party).  Smith is the prevailing party in this case.

Section 541 makes the recovery of attorney's fees and costs by the prevailing party

mandatory. See 5 V.I.C. § 541 (“there shall be allowed to the prevailing party”).

Likewise, recovery by a non-prevailing party is clearly disallowed. See, Van

Lingen, 2007 V.I. Supreme LEXIS 5 at *1-2; see also Maso, 57 V.I. at 632 n.6.  By

ordering Smith to pay McLaughlin's attorney's fees and costs and failing to tax

Smith's attorney's fees and costs to McLaughlin, the trial court has violated the

plain language of title 5, section 541 of the Virgin Islands Code, usurped the role

of Legislature in creating the laws of the Virgin Islands and penalized Smith for

the type of activity the Legislature, and numerous courts, have found prevailing

parties should be incentivized.  

CONCLUSION 

For any and all of these reasons Dwight Smith respectfully requests that the

Court summarily vacate and reverse the trial court's order that he pay Kathy

McLaughlin's attorney's fees and costs, direct the trial court to enter an order

consistent with title 5, section 541 of the Virgin Islands Code allowing Smith to

recover his attorney's fees and costs from McLaughlin and grant such other relief

as the Court deems just and proper. 
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